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IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR: TEZPUR 
 

 
MAC Case No. 226 of 2008 

 

Smti Mina Devi 
W/o Lt. Purnakanta Nath 

R/o  Kawoimari  
P.O. Borati, P.S. Tezpur 

District: Sonitpur 
Assam                 ... Claimant 

 
-Versus- 

 
1)  Sri Jiban Upadhaya @ Ganesh     

R/o Station Road, Ward No.1 
P.S. Tezpur 

District: Sonitpur. 

Assam. 
 

2)  Sri Bacha Singh 
C/O Jiban Upadhaya @ Ganesh                   

R/o Station Road, Ward No.1 
P.S. Tezpur 

District:Sonitpur 
Assam. 

  
3)  The National Insurance Co Ltd. 

Tezpur Branch, Tezpur 
District: Sonitpur, Assam.      ... Opp Party 

 
 

 

 Advocate for the claimant :  Md. F. Haque     
  

 Advocate for OP No.1  :        None Appeared   
  

 Advocate for OP No.2  :  None Appeared 
  

 Advocate for OP No.3  :   Sri  M.C Baruah 
  

 
Present 

Ms. A. Ajitsaria, AJS,  
Member, Motor Accidents Claim Tribunal 

/Addl District Judge No.2, Sonitpur, Tezpur  
 

 

  Date of Argument :       30-06-2014 
 Date of Judgment :       28-08-2014   
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J  U  D  G  M  E  N  T 
 

 

The instant claim petition has been filed by the petitioner 

claiming compensation for the accidental death of her son, Sarat 

Chandra Nath.   The facts, in a nutshell, is that, on 18.12.199 at 

about 6.45 Am when the claimant was walking on the left side of 

the road on NH 52, the truck bearing No. AS-12-0536 proceeding 

from Tezpur to Dhekiajuli, being driven in a rash and negligent 

manner, knocked down the claimant’s son and when he was taken 

to Kanaklata Civil Hospital, he was declared to be brought dead. 

 

 The O.P. No. 1 and O.P. No.2, did not participate in the 

proceeding and, as such, the matter proceeded ex-parte against 

the said Respondents. 

  

 The O.P Nos. 3, National Insurance Company Ltd, in its 

written statement denied all material averments of the claim 

petition and pleaded, inter-alia, that the amount of compensation 

claimed by the petitioner is highly exaggerated and speculative. 

That the insurer is not liable to pay any compensation until and 

unless it is proved that the driver of the offending vehicle had valid 

driving licence and the conditions of Insurance Policy were not 

violated by the insured.  

 

On the basis of pleadings of the parties, the following issues 

were framed for adjudication :- 

 

1 Whether the accident took place due to rash and negligent 
driving by the driver of the offending vehicle? 

 
2 Whether the claimant is entitled to compensation as prayed 

for? 
 

3 To what extent the parties are entitled ? 

 

  

During enquiry, the claimant, examined herself as PW-1 and 

filed relevant documents. She also examined one other witness. 
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The contesting respondent, however, has not adduced any 

evidence. 

It is pertinent to place on record that the father of the 

deceased and husband of the claimant Purnakanta Nath (Since 

deceased) had earlier instituted MAC Case No.73/01 claiming 

compensation for the death of his said son involving the Truck No. 

AS-12-A-0536 but subsequently the same was withdrawn with 

liberty to re-file. The latter having being granted by order dated 

18.4.2008 passed in MAC Case No. 73/01, records of which were 

called for and tagged to the instant petition. 

 

I have carefully perused the entire materials brought on 

record, heard submissions made by the learned counsels for the 

parties. Both the issues are taken up together for the sake of 

convenience and brevity. 

 

Reiterating the factual aspects of the claim, PW 1 has averred 

in her evidence that her son, Sarat Nath, died, on being knocked by 

the Truck No. AS-12-A-0536 on 18.12.1999.  It has been stated 

that the accident occurred because of the rash and negligent 

driving of the OP No.2. PW 1 has stated that her deceased husband 

had filed an FIR in respect of the said occurrence on 18.12.1999 in 

Thelamara Police station. PW 1 has stated that the deceased was a 

student of Class V and about 12 years of age. PW 1 has placed on 

record the copy of the order dated 18.4.2008 passed in MAC 73 of 

2001 allowing her late husband to withdraw and re-file the claim 

petition.   

 

In support of his oral evidence, PW 1 has proved the FIR as 

Exbt-1, order passed in MAC 73 of 2001 as Ext 2.  

 

PW 2 stated that on 18.12.199 while he was crossing the 

road, he saw the offending Truck No. As 12 0536 knock down the 

claimant’s son. PW 2 deposed that the accident occurred because of 

the rash and negligent driving of the said offending truck. 
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Both, PW 2 and PW 3 were extensively cross examined by the 

Ld Counsel for the Insurance Co.  

 

Claimant has placed on record the certified copy of the FIR 

dated 18.12.1999 lodged by Late Purna Kanta Nath stating that the 

Truck No. AS-12-A-0536 had knocked down his son and praying 

that appropriate action in law ought to be taken in respect of the 

same. The certified copy of the said FIR is of 18.1.2001. From Ext 1 

it is seen that on the FIR being lodged by Purna Kanta Nath (since 

deceased) the same was registered as Thelamara Police Station 

Case No. 52 of 1999 (GR Case No. 1563 of 1999) u/s 279/304 A 

IPC against the driver of the Truck No. AS-12-A-0536. 

 

Also placed on record is the post mortem report of the 

deceased which reveals that the deceased was about 12 years of 

age at the time of accident and he died due to injuries sustained by 

him which included crush injuries of the head, upper part of the 

head exposing brain matter (ii) fracture injuries of both sides of rib 

of chest . 

 

Also placed on record is the copy of the Insurance Policy No. 

1999/6300600 valid from 27.5.1999 to 26.5.2000 issued by 

National Insurance Co Ltd. 

   

During the course of argument, Ld Counsel for the Insurance 

Co. submitted that since the claimant has not placed on record the 

Accident Information Report, it cannot be said that the claimant’s 

son died an accidental death. This Tribunal, in not inclined to accept 

the submission so made, more so in the light of the fact that no 

contra evidence has been placed on record by the Insurance Co. 

There is nothing on record to doubt the veracity of the statements 

made on oath by the claimant and fully supported by the PW 2, 

from whom nothing adverse could be elicited in cross examination. 

The nature of injuries on the body of the body of the minor boy 

suggests of accidental injuries. Again, FIR having been lodged 

almost immediately after the accident, there is nothing to indicate 

that the same is concocted.  
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The Hon’ble Delhi High Court in Oriental Insurance Co Ltd vs 

Sanjay Rathi reported in 2013 AAC 723 (DEL) dismissed the 

appeal of the Insurance Co. and upheld the judgment of the 

Tribunal which had awarded compensation where no FIR was 

lodged in respect of the accident. The witnesses having proved the 

factum of accident, the Hon’ble Court held the negligence to be 

proved on the principle of res ipsa loquitur.  

 

In the instant case too, as laid down hereinbefore, the 

claimant witnesses have been able to establish the factum of 

accident both by their oral evidence and the certified copy of the 

FIR. Thus, non submission of the Accident Information Report 

(Form 54) is held to be of no consequence and on the principle of 

res ipsa loquitur it is held that the accident occurred because of the 

negligence of the OP No.2, the driver of the offending Truck. 

  

Thus, the oral evidence of the claimant witnesses, coupled 

with the documentary evidence mentioned above, establishes that 

the claimant’s son died in the motor vehicle accident, due to rash 

and negligent driving of the Truck bearing No. AS-12-A-0536.  That 

the said offending vehicle was insured with the opposite party No.3, 

National Insurance Co Ltd is not in dispute.  

 

In view of the discussion hereinbefore, claimant is held to be 

entitled to compensation. Claimant has stated that her son, Sarat, 

was 12 years of age. Same is the age recorded in the copy of the 

Post Mortem Report.    

 

Claimant is entitled to pecuniary damages to be calculated on 

the basis of the Second Schedule to the Motor Vehicles Act, 1988. 

Where age of the victim is upto 15 years, Second Schedule of the 

Motor Vehicle’s Act, 1988, provides for applying a multiplier of 15. 

Thus on the said basis, pecuniary compensation is calculated as:- 

Rs.15,000 x 15 = Rs.2,25,000/-. 
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In R.K.Mallick vs Kiran Pal and Anr reported in 2009(8) 

Scale 451, the Hon'ble Supreme Court observed that “… It is well 

settled legal principle that in addition to awarding compensation for 

pecuniary losses, compensation must also be granted with regard 

to the future prospects of the children…..” . In the said case the 

Hon’ble Supreme Court awarded Rs.75,000/- towards future 

prospect of children and the Hon’ble Supreme Court further upheld 

the grant of Rs. 75,000/- towards non-pecuniary damages for pain 

and suffering by the Hon’ble Delhi High Court. 

 

The Hon’ble Delhi High Court relying on R.K.Mallick (Supra), 

in National Insurance Company Ltd vs Sh. Raj Prakash 

reported in MANU/DE/5470/2012 granted compensation of an 

amount of Rs. 3,75,000/- in respect of the minor, Baby Chanda. 

 

Again, the Hon’ble Supreme Court in Rajesh and Ors. Vs. 

Rajbir Singh and Ors. reported in MANU/SC/0480/2013 held 

that an amount of Rupees twenty five thousand should be granted 

for funeral expences unless there is proof of higher expenditure on 

the said count. 

 

Thus following the aforesaid judgments of the Hon’ble 

Supreme Court, just and reasonable compensation to which the 

claimant is entitled is assessed as under:- 

           

Pecuniary loss (15,000/- x 15) :  Rs.  2,25,000.00 

Loss of future prospect :            75,000.00 

Loss of love, affection and 

suffering 

:            75,000.00 

Funeral expenses :            25,000.00 

TOTAL :         4,00,000.00 
 

   
 Having held the Truck bearing No. AS-12-A-0536 to be 

responsible for the accident, the Opposite Party No. 3, National 

Insurance Company Ltd, with which the said Truck is insured is to 

pay the award.  
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 Close scrutiny of the record of the instant case reveals that 

the case was being posted for cross examination since August 2011 

and it is only in November, 2013 that the claimant produced herself 

for cross examination. Hence in the considered view of this Tribunal 

the claimant cannot be allowed to be benefited by grant of interest 

for the said period. Hence it is directed that for the period from 

(August, 2011 till November 2013 , that is , total of 28 months, the 

claimant shall not be entitled to interest on the amount awarded.  

 

A W A R D 

 

        Rs. 4,00,000/- (Four Lakh only) inclusive of no-fault is 

awarded with interest @ 7.5% pa from the date of filing of the 

claim petition, i.e. 4.5.2009 to 31.7.2011 and further from 

December, 2013 till payment. The OP No. 3, National Insurance Co 

Ltd, is directed to pay the award within one month from the date of 

order.  

 

Given under my hand & seal of this Court on this 28th day of 

August, 2014. 

 

 
                   Member 

 Motor Accident Claims Tribunal 
Sonitpur, Tezpur 

 

 
 


